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Equalities and Human Rights Committee 

 

 

Clare Haughey MSP 

Minister for Mental Health  

The Scottish Government  

 

Via email only  

 

T2.60  

The Scottish Parliament  

Edinburgh  

EH99 1SP  

  

Tel: 0131 348 6040 

Equalities.humanrights@parliament.scot 

 

8 September 2020  

  

Dear Minister,  

MENTAL HEALTH PROVISIONS SCHEDULE 9 OF THE CORONAVIRUS ACT 

2020 

 

You may be aware the Equalities and Human Rights Committee has had some 

concerns about the intersect between human rights and the emergency mental 

health provisions as set out at Schedule 9 of the Coronavirus Act 2020. Schedule 9 

includes measures that would provide for longer periods of emergency detention and 

make it simpler to secure short-term detention certificates and compulsory treatment 

orders. Correspondence between the Committee and Scottish Government is 

available on the inquiry webpage. 

 

On 27 August the Committee held an informative evidence session with practitioners, 

the legal profession and academics exploring issues relevant to the Schedule 9 

provisions and human rights. The Committee found the evidence session extremely 

useful in exploring the finely balanced rights arguments and the practical effects of 

the legislation if it was to be enacted. Although the Committee is content presently to 

keep a watching brief on this issue rather than seeking repeal of the provisions, it 

does have some outstanding issues where further clarification would be helpful. 

These are noted below. 

 

Scottish Government Oversight Group 
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It is understood the Mental Health Directorate of the Scottish Government convenes 
an oversight Group with representatives from the Royal College of Psychiatrists, 
Social Work Scotland, Mental Welfare Commission for Scotland and a representative 
from the Scottish Courts and Tribunals Service.  
 
The Committee would like to know whether minutes of this Group’s meetings 
are publicly available. In terms of the membership of the Group, can the 
Scottish Government confirm whether it has representatives who can provide 
views from a lived experience perspective other than through the Mental 
Welfare Commission. 
 
Triggering of Schedule 9 powers 

 

The Scottish Government gathers and collates on-going information on staffing 

levels  across health boards and the criminal justice system to inform action in 

relation to the emergency provisions.  We heard from Professor Crichton, The Royal 

College of Psychiatrists, about the variety of practitioners involved in detentions, 

such as approved medical practitioners, medical practitioners who provide second 

recommendations for certain orders, and specialist social workers (known as mental 

health officers). [Col 6-7] Bob Leslie, Social Work Scotland also commented that at 

one point some authorities had lost nearly 30% of their workforce. [Col] 

 

The Committee would find it useful to understand more about the data 

collection undertaken by the Scottish Government, e.g. how information can 

be disaggregated to provide a picture of the impact on specific services in 

local areas and on specific roles, such as approved medical practitioners, 

doctors, psychiatrists, mental health officers etc. 

 
Current detention process 

 

In relation to demand levels, Dr Chopra, MWC, advised that in the final three weeks 
of July there were 221 emergency detentions (three-day detentions) compared with 
154 in 2018 and 174 in 2019. Also, he pointed to the rise in short-term detentions 
(28-day detentions) which showed a drop during lockdown and an increase in 
subsequent months. [Col 10]  

 

Laura Dunlop QC, Mental Health Tribunals (MHT), advised that for compulsory 
treatment orders (six-month detentions) there were 704 in 2019 and 796 during the 
same period in 2020, a 13% increase. She stated there was an “increased resort to 
compulsory measures, probably for reasons that are multifactorial” but added that 
collecting information on the reasons was not within the Tribunal’s remit. [Col 12]  

 

Professor Colin McKay, Edinburgh Napier University, questioned whether enough is 
known about the increase in detentions and suggested it could be “about the 
pandemic having a deleterious impact on people’s mental health, but it might also be 
about people requiring to be detained because services have been reduced”. [Col 
20] 

 

In response to this evidence, the Committee would like to know whether the 
Scottish Government is collecting data about the underlying factors that are 
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leading to increased detentions and what that data tells the Government about 
the reasons for the increase. 
 

 

Commencement of Schedule 9 and current legislation 

 

The Committee enquired about the practical implications for practitioners should the 
emergency provisions be brought into effect. Professor Colin Mackay, Edinburgh 
Napier University, suggested that guidance could be introduced to say that, “even 
though a second opinion is not needed, it is still good practice to get one if you can, 
and that, even though people can be detained for 120 hours, they should be 
released more quickly if they can be”. He did however warn that guidance was not 
law. [Col 27] 
 

The Committee would like to know what consideration the Scottish 

Government has given to the potential for confusion when practitioners can 

follow two laws. 

 

I look forward to receiving your response. In the meantime, if you have any questions 

please contact the Clerks to the Committee on 0131 348 6040, or by email at 

equalities.humanrights@parliament.scot.      
 

Yours sincerely,  

  

  
 

Ruth Maguire MSP 

Convener 

Equalities and Human Rights Committee 
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